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CHAPTER 970
CRIMINAL PROCEDURE — PRELIMINARY PROCEEDINGS

970.01 Initial appearance before a judge. 970.035 Preliminaryexamination; juvenile younger than 15 years old.
970.02 Duty of a judge at the initial appearance. 970.04 Second examination.
970.03 Preliminary examination. 970.05 Testimonyat preliminary examination; payment for transcript of testi
970.032 Preliminaryexamination; juvenile under original adult court jurisdiction. mony.
Cross-reference: See definitions in 967.02 (3) Uponrequest of a defendant chad with a misdemeanor

thejudge shall immediately set a date for the trial.

970.01 Initial appearance before a judge. (1) Any per 4) A defendant chged with a felony may waive preliminary

sonwho is arrested shall be taken within a reasonable time bef P : : h
ajudge inthe county in which the fense was alleged to have beegnt cr::/lenra ?c?rntﬁgld upon the waivethe judge shabind the defend
committed. The initial appearance may lenducted on the ) , . L
recordby telephone or live audiovisual means undé63.08 If (5) If the defendant does not waive preliminary examination,
theinitial appearance is conductby telephone or live audiovi thejudge shall forthwith set the action fipreliminary examina
sual means, the person may waive physical appearaltwger 0N under s970.03

of physical appearance shall be placed on the record ifitiaé (6) In all cases in which the defendant is entitled to legal repre
appearance and doest waive other grounds for challenging theentatiorunder theconstitution or laws of the United States or this
court’s personal jurisdiction. If the person does not waive physitate the judge or magistrate shall inform the defendant of his or
cal appearance, conducting tinitial appearance by telephone oherright to counsel and, if the defendataims or appears to be
live audiovisual means under 867.08 does not waiveany indigent,shall refer the person to the authority for indigency eeter
groundsthat theperson has for challenging the cosipersonal minationsspecified under €77.07 (1)

jurisdiction. (7) If the ofense chaged is one specified undgr165.83 (2)
(2) Whena person is arrested without a warrant and brougl@), the judge shaldetermine if the defendastfingerprints,

beforea judge, a complaint shall be filed forthwith. photographsand other identifying data have bemken and, if
History: Sup. Ct. Orderl41 Ws. 2d xiii (1987);1987 a. 4031995 a. 27 not, the judge shall direct that this information be obtained.

Judicial Council Note, 1988:Sub. (1) is amended to authorize the arrested personHistory: 1973 c. 451975 c. 391977 c. 29449, 1979 c. 3561981c. 144 1987
to waive physical appearance and request thanifie appearance be conducted ong 151 1993 a. 12, 486.
the record by telephone or live audio-visual means. [Re Orféetieé Jan. 1, 1988]

The interval between an arrest and an initial appearance is never unreasorggg) T . . L
whenthe arrested suspect is already in the lawful physical custody of the state. .03 _Pre_“mmarY_ examination. (1) A preliminary
v. Harris, 174 Ws. 2d 367497 N.W2d 742(Ct. App. 1993). examinationis a hearing before a court for the purpose of deter

The rule that gudicial determination of probable cause must be made within %ining if there is probable cause to believe a felony has been com
hoursof a warrantless arrest applies tés@énsin; failure to comply did not require

suppression of evidence not obtained because of the delay when probable cauémg%ed.by the def.endant-. A preliminary exgminat'may be held
arrestwas present. Statekoch,175 Ws. 2d 684499 N.W2d 153(1993). in conjunction with a bail revocation hearing unde369.08 (5)

Failureto conduct a probable cause hearing within 48 hours of arrest igunist a_ (b), but separate findings shall be madetmyjudge relating to the

dictionaldefect and not grounds for dismissal with prejudice or voiding of a-sub o e . .
quent conviction unless the delayrejudiced the defendastright to present a reliminary examination and to the bail revocation.

defenseState vGolden,185 Wis. 2d 763519 N.W2d 659(Ct. App. 1994). (2) Thepreliminary examination shall be commenced within
A person taken into custody on a probation hold while an investigation is mad imiti i

determinef a probation violation has occurred is not under arrest and not subjec%gdays after the initial appearance of th.e (_jefent_jant if the defend

therequirement of a probable cause hearing within 48 howasairrantless arrest. ant haS been released fl_'0m custody_ or W_Ithln 10 dalge defend _

Statev. Martinez,198 Ws. 2d 222542 N.W2d 215(Ct. App. 1995)94-3006 ant is in custody and bail has been fixed in excess of $500. ©n stip

A determinatiorof probable cause made within 48 hours of a warrantless arrgfigtion of the parties or omotion and for cause. the court may
generallymeets the promptness requirement; if a hearing is held more tteur3 !

following anarrest the burden shifts to the government to demonstrate ayeamer €Xt€Ndsuch time.
or extraordinary circumstances. County of Riversidslelaughlin,500 U.S.44, (3) A plea shall not be accepted in any casehiich a prelirm'
114L. Ed. 2d 491991). . N . . .

A1991) nary examination igequired until the defendant has been bound

970.02 Duty of a judge at the initial appearance. (1) At ©OVer following preliminary examination or waiver thereof.
theinitial appearance the judge shall inform the defendant: (4) (a) If the defendant is accuseda€rime under 940.225
(a) Of the chage against the defendant and shall furnish té8-02 948.025 948.05 948.06 948.085 or 948.095 the court

defendanwith a copy of the complaint which shall contain th&ay exclude from the hearing all persons whoreseoficers of
possiblepenalties for the énses set forth thereirin the case of e court, members of the complainan6r defendars’ families

afelony, the judge shall also inform the defendafithe penalties ©F Others considered by the court to be supportive of the complain
for the felony with which the defendant is ofed. antor defendant, the service representative, as define89%s15

. . . : (c), or other persons required to attend, if the court finds that

the(ta Sf I;lrs \?\;szg:lgi%htc?nggtjurlisoerl] 312?' z;magt);ocrisée rsv?llljli)eg e stateor the defendant has established a compelling interest that

appoihtédo represent hiror her if he or she is financiglly unableWOUId likely be prejudiced if the persons were not excluded. ‘The
court may considerms a compelling interest, among others, the

to employ counsel. . . - ._..needto protect a complainant from undue embarrassment and
(c) That the defendant is entitled to a preliminary examinatiy,otionaltrauma.

!f chaged with a felony in any complaint, including a complaint \ote: par (a) is shown as affected by two acts of the 200538bnsin legisla
ISSU_ed under £68.26 or_whenthe defer_u_jant has be_en returneeire and as merged by theevisor under s. 13.93 (2) (c).

to this state for prosecution througktradition proceedings under  (b) In making its order under this subsection, the court shall set
ch. 976, or any indictment, unless waived in writing or in opeforth specific findings sticient to support the closure orden
court,or unless the defendant is a corporation or limited liabilihakingthese findings, the court shall consjderd give substan

company. tial weight to, the desires, if angf the complainant. Additional
(2) Thejudge shall admit the defendant to bail in accordanéactors that the court may consider in making these findings
with ch.969. include,but are not limited to, the complainanéige, psychologi
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cal maturity and understanding; the nature ofdhime; and the (b) At any preliminary examination, the court shall admit an
desiresof the complainang’ family. audiovisualrecording of a statemeunhder s908.08upon making

(c) Thecourt shall make its closure order under this subsectiBif findings required under 808.08 (3) The child who makes
no broader tharis necessary to protect the compelling interedfe statemenneed not be called as a witness and, under the cir
underpat (a) andshall consider any reasonable alternatives to fliimstancespecified in s908.08 (5) (b)may not be compelled
closureof the entire hearing. to undego cross—examination.

. . . History: 1975 c. 1841977 c. 4491979 c. 12, 332 1985 a. 267Sup. Ct. Order
(5) All witnesses shall be sworn atheir testimony reported 147 wis. 2 xiii (1987)1987 a. 33%.64; 1987 a. 403Sup. Ct. Order158 Ws. 2d

by a phonographic reporteiThe defendant magross—examine xvii (1990);1991 a. 19276 1993 a. 2798, 227,486, 1995 a. 4561997 a. 2521999
witnessesagainst the defendant, and may call witnesses on fhélL 2001 a. 1032003 a. 362005 a. 42155 277, s. 13.93 (2) (c).

) . _ Judicial Council Note, 1990: [Re amendment of (13)] The rigiat confront ones
defendant’s own behalf who then are SUbJeCt to CrOSS3zccusersioes not apply to the preliminary examination, and since credibility is not

examination. an issue, demeanor evidence is of less significanceatiieal. For these reasons,

: F ; : a party should nobe permitted to prevent the admission of telephone testimony
(6) During the prellmlnary examinationthe court may althoughthe proponent of such evidence should bear the burden of showing good

excludewitnesses until they are called to testifyay directhat causefor its admission. [Re Orderfefl-1-91]
personsvho are expected to be called as witnesses be kept sep@hile hearsay relied upon in suppofta criminal complaint requires some basis

rateuntil called and may prevent them from Communicating Witfﬁr crediting its reliabilitywhether the informants are named or not, that requirement
. . is satisfied if the hearsay is based upon observation of the informants. State ex rel.
oneanother until they have been examined. Cullen v Ceci, 45 Ws. 2d 432173 N.W2d 175(1970).

(7) If the court finds probable cause to believe that a fe|ony haghereis no obligation on a magistrate to conduct an investigation to verify the con

; f tentsof a criminal complaint. That is the duty of the state, aitdafls to put suff-
beencommitted by the defendant, it shall bithe defendant over cientfacts before the magistrate to show probable cause, the complaint must fail even

for trial. thoughclues and leads that could provide that information are revealed in the com

(8) If the courtfinds that it is probable that only a misde plaint. State ex rel. Cullen Ceci,45 Wis. 2d 432173 N.W2d 175(1970).

. . At the preliminary hearing, a defendant is entitled to cross—examine witnesses who
meanorhas been committed by the defendarghéll amend the jgenifiedhim at the hearing and who also identified him at a lineup, because if the

complaintto conform to the evidence. The action shall ther prtneup was unfajrthe identification evidence might be suppressed. Hayésate,

ceedas though it had originated as a misdemeanor action. 46 Ws. 2d 93175 N.w2d 625(1970). N o o
. . A ruling on admissibility of evidence at a preliminary hearing is not res adjudicata
(9) If the court does not find probable cause to believe thab@he trial. Meunier vState46 Wis. 2d 271174 N.w2d 277(1970).
crime has been committed by the defendant, it shall order th& was not error for the magistrate and trial court to fail to sequester witnesses with

i i out motion by the defendant, especially in the absence of a showprgjatlice.
defendanﬂlSChaged forthwith. Abrahamv. State47 Ws. 2d 44176 N.W2d 349(1970).

(10) In multiple count complaints, the court shall order dis A pind over was not invalid because the judtted that it was “for the purpose
missedany count for which it finds there is no probable cause. Thigccepting a plea.” Dolan 8tate48 Ws. 2d 696180 N.W2d 623(1970).
facts arising out of any count ordered dismissed shall not be thé defendant is not entitled to call witnesses for pretrial discovery or to shake the

basisfor a count in any information filed pursuant to @A See E{ggllb)l”ty of the states witness. State Knudson51 Ws. 2d 270187 N.w2d 321

tion 970.04shall apply to any dismissed count. A defendant who has been indicted by a grand jury iemiitledto a preliminary
H i i mination. State ex rel. \&lch v Waukesha County Circuit Coui2 Wis. 2d 221
h(l%)' Thet courlt gwa(ljyfadmlttha ?]tatement YVhIChdlsgggEgS?y aft o od AL7(1971).
which Is not exclude I’0m € hearsay rule unde - 0 Whenthe preliminary examination is not timdigld, personal jurisdiction is lost,
908.045to prove ownership of property or lack of consent to entpyit when the defendant on arraignment enters a plea, the defevaiges. Arm
to or possession or destruction of property or to prove any elem@iepgv. State55 Ws. 2d 282198 N.W2d 357(1972).

Defensecounsel should be allowed to cross—examine astaiiess to determine
unders.943.201 .(ZX)I’ 943'2_03 (2) the plausabilityof the witness, but not to attack the witneggneral trustworthiness.
(12) (a) In this subsection: Wilsonv. State59 Ws. 2d 269208 N.W2d 134(1973).
1. “Hospital” has the meaning designated i6G33 (2) The purpose of dearing under sub. (1) is to determine whether a felohgther

chargedor not, probably was committed. After bind over the prosecutor magechar
2. “Local health department” has the meaning given in aycrime not wholly unrelated to transactions and facts adduced at the preliminary
250.01(4). examination.Wittke v. State ex rel. Smitt80 Ws. 2d 332259 N.W2d 515(1973).
L . . Appellatereview of a preliminary hearing Isnited to determining whether the
(b) At any preliminary examination, a report of onetlé recordcontains competemvidence to support the examining magisteaerercise
crime |aboratorys, the state Iaboratory of hygiege’a federal of judgment. Although motive is not an element of any crime and does not of itself

; f : ) : ), establishguilt or innocence, evidence of motive maygiven as much weight as the
bureauof Investigation Iaboratory, a hOSpItal Iaboratorsyor & factfinder deems it is entitied to at the preliminary hearing or trial. Sta&erby

local health departmerstfindings with reference to all or any paris1 wis. 2d 677260 N.w2d 798(1978).
of theevidence submitted, certified as correct by the attorney genSection970.03 (8) neithelimits a prosecutos discretion to prosecute criminal

H i H actionsnor prohibits a second examination under s. 970.04. Staémyon,85 Ws.
eral, the director of the state laboratory of hygiethe, director of 2036 270 N.W2d 160(1978).

thefederalbureau of_lnvestlgatlpn, the chief hOSp'tal administra This section does not require that proof of the exact tfren ofense be shown.

tor, the local health diter, as defined in £50.01 (5) or a person  Statev. Sirisun,90 Wis. 2d 58279 N.W2d 484(Ct. App. 1979).

designatedy any of them, shall, whenfefed by the state or the In finding probable cause, teurt properly took judicial notice of the fact that
i i il id consumption of 1/2 quart of liquor probably caused a young dieéth. State

?cc?sedbereﬁelved as e\;]ldence ofr:hef_faqts and findings stat ﬁf.l' Cholka vJohnson96 Wis. 2d 704292 N.\W2d 835(1980).

mre e\_/ant' The expert who made the findings need not be calle, accusedloes not have a constitutional right to make a closiggnaent at a

asa witness. preliminary examination. State ex rel. Funmakeflamm,106 Wis. 2d 624317

. P . N.W.2d 458 (1982).
(c) Atany preliminary examination in Milwaukee Coundy If any reasonable inference supports a conclusion that the defendant probably com

latentfingerprint report of the city of Milwaukee police departmitteda crime, the magistrate must bind over the defendant. S@imm,117 Wis.
mentbureau ofdentification divisions latent fingerprint identii ~ 2d 487, 345 N.w2d 69(Ct. App. 1984); dfd. 121 Wis. 2d 389359 N.W2d 151

cationunit, certified as correct by the poIice chief or a PErson déé?l’?\?é;tate has theght to appeal a dismissal when it believes an error of law was
ignatedby the police chief, shall, whenfefedby the state or the committed. An uncorroborated confession alone wafigeht to support a probable

accusedbereceived as evidence of the facts and findings statedysefinding. State vFry, 129 Ws. 2d 301385 N.w2d 196(Ct. App. 1985).
if relevant. The expert who made the findings need not be calleiandatoryclosure of a hearing solely at the request of a complaining witness over

asa witness the objection of the defendant violates the right to a public trial. Stevévianito-
: ] ) _ wocCir. Ct,, 141 Ws. 2d 239414 N.W2d 832(1987).
(13) Testimonymay be received into the recartia prelimi If an appellate court stays the trial court proceedings on an interlocutory appeal,

nary examination bytelephone or live audiovisual means if theub.(2) does not set a mandatory time limit for the preliminary hearing upon remitti
royonentshows o%d c%use Bithe testimony is used to prove ", St vHorton,151 Ws. 2d 250445 N.W2d 46(Ct. App. 1989).
prop g y p An unconstitutionally obtained confession may be admitted and serve as the sole
an element of an fanse under 943.201 (2)or 943.203 (2) basisfor bindover at a preliminary examination. StatMuats, 156 Ws. 2d 74 457
(14) (a) In this subsection, “child” means a person who 411524299 (1990). . o o
youngerthan 16 years;ld when the preliminary examination A defendant claiming error at a preliminary examination wiatgin relief only

prior to trial; the defendant may seek interlocutory review from the court of appeals
commences. unders. 809.50. State Webb,160 Wis. 2d 622467 N.W2d 108(1991).
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Adjourning a preliminary examination for cause is within the csutfscretion.  970.035 Preliminary examination; juvenile younger

S ot commisaionds determinatons of achmssiity of etionce vill be upneid 13N 18 years old.  Notwithstanding $970.03 if a preliminary
absentan erroneous exercise of discretion; the reviewing court then determifg¥@minatiorunder s970.03is held regarding a juvenile who was

whether,f believed, the evidence would permit a reasonable magistrate to concliti@ived under s938.18for a violationwhich is alleged to have
thatthe defendant probably committed the crime. Stetéwdbey, 175 Ws. 2d 332 occurredprior to his or her 15th birthdathe court may bind the

N-W.2d(Ct. App. 1993). . - . juvenile over for trial only if there is probable cause to believe that
If a bindover decision is made bycourt commissioner or circuit judge, review

mustbe by a motion to dismiss brought in circuit court. Habeas cirpas available @ Crime under s940.03 940.06 940.225 (1)or (2), 940.305
to review abindover Dowe v Waukesha County Circuit Ct84 Wss. 2d 724516  940.310r943.10 (2)943.32 (2)or961.41 (1)has been committed

N.W.2d 714(1994). or that a crime that would constitute a felony under288to 948

Singlecount complaints under sub. (7) and multiple count complaints under s! ; ; ;
(10) are to receive the same procedural treatment. In multiple count complainri:'~96:l'nc committed by an adult has been committed at the request

court must dismiss any count for which it believes thisraot probable cause to of or for the benefit of a criminal gang, as defined B38.22 (9)
believea felony has been committed by the defendant. The specific felomedhar If the court does not make any of those findings, the cbuait

need not be proved and it is inadvisable for the court to opine as to what felony wager that thejuvenile be dischged but proceedings may be
probablycommitted. Evidence that is not transactionally related to a count for whi . . .

bind over is considered proper may not formihsisfor a count in an ensuing infor rO_UghtrEQardmg the juvenile under 988

mation,but the information may include any count that is transactionally related toHistory: 1987 a. 271993 a. 981995 a. 77448, 1997 a. 35205

a count on which the defendant is bound ov@&tiate vWilliams, 198 Wis. 2d 516

544N.W.2d 406(1996),93-2444 See also State Williams, 198 Wis. 2d 479544 970.04 Second examination. If a preliminary examination

N.W.2d 400(1996),93-2517and State vAkins, 198 Ws. 2d 495544 N.W2d 392 ; P
(1996),94-1872 hasbeen had anthe defendant has been disgeat, the district

Following a bindovest a preliminary hearing, the proper test for reviewing a chafittorneymay file another complaint if the district attorney bas
lenge to an information that alleges whailyw chages not accompanied by the erig discoversadditional evidence.
inal chage is the sticiency of evidence test. StateGotton, 2003 WI App 15266 History: 1993 a. 486

Wis. 2d 308 668 N.W2d 346 02-2923 If the state has no additional new or unused evidence upon which to base a 2nd
complaint, a preliminargxamination order dischging a defendant is appealable.

; it ; : Whena first preliminary examination became chaotic, the prosecution properly
!nal adu!t C,OU“ JU“Sd'C,t'Of?- . (1) NOtW”hSFandm.g 97.0'0.3 abandonedhe proceedingbefore presenting all its evidence and reissued the com
if a preliminary examination is held regarding a juvenile v8ho plaint. State vBrown,96 Ws. 2d 258291 N.W2d 538(1980).

subjectto the original jurisdiction of the court of criminal juriseic demgséég%svm f?rgggdlggfgu;ecgg?afg gigead&?z"éhleﬂ?gf&‘g; itlgaaéz?ew evi
tion u_nder $938.183 (1) thecqurt shall fIrSI_ dete_rmlne Whethe_r This.section allows fc;r issuan.ce of a second complaint iﬂ.ﬂsnicé attoméy has
thereis probable cause to believe that the juvenile has commitig@evidence that was not used at the first preliminédnused” evidence in the con
the violation of which he or she is accused under the circup.el s Peiminan hesing means nused b e cout i feacing i tecisior
stancespecified in $938.183 (1) (aXam) (ar), (b), or(c), which- N w.2d700(1983). ' ’ '
everis applicable. If the court does not make that finding, tffl.e/g. comfplainé ng?y be reissyv%d tWhen t‘f?e&r unused"deviqctience wouldtsupplort a
H H H H Inding Of probable cause. at constitur Oor unused evidence Is not easily

courtshall order that th.e Juven.lle be. discgedl but proceedings definable but it is not evidence that is not merely cumulativeaiaborative and is
may be brought regarding the juvenile under €88. detern&inedtzy applying co;nmon sense. StateJuhnson231 Ws. 2d 58 604

: ; p ; N.W.2d 902 (Ct. App. 1999)98-2881

(2) If the court fl_nds_probable .Cause to belle_ve tha]wzmlle This section specifically limits the availability of a second preliminary examina
hascommitted theviolation of which he or she is accused undefon and precludes a request for a de novo hearing under the more general s. 757.69
the circumstances Speciﬁed ing88.183 (1) (aXam) (ar)‘ (b) or (8). State vGillespie, 2005 WI App 3278 Ws. 2d 630693 N.W2d 32004-1758
(c), the court shalbdetermine whether to retain jurisdiction or %7005 Testimony at preliminary examination;  pay-
trﬁgsieﬁuzsgd'ﬁgggé%g‘e cour[t isslllgnfqntq :e_xg_r Ct'.silurrl'fd'mt'r?%ent for transcript of testimony .” (1) The testimony athe
unde IC Sacal » e CO% sha efa;'h u '$d'c 10 U” efsti p (eliminaryexamination shall banscribed if requested by the
Jlng?rr:ée proves by a preponderance ot the evidence all ot the Iiigyrict attorney the defendant or an attorney representing the

: ) . ) . ) defendanbr orderedoby the judge to whom the trial is assigned.

(a) That, if convicted, the juvenile could not receive adequat@e reporter shatfile such transcript with the clerk within 10 days
treatmentn the criminal justice system. afterit is requested.

(b) That transferring jurisdiction to the court assigned to-exer (2) (a) When a transcript is requested under €lidoy some
cisejurisdiction under ch18 and938 would not depreciate the oneother than a person specified in.jflay or (c), the county shall
seriousnessf the ofense. paythe cost of the original and aagditional copies shall be paid

(c) That retaining jurisdictiois not necessary to deter the juvefor at the statutory rate by the party requesting the copies.
nile or other juveniles from committing the violatiohwhich the (b) When a transcript is requested under §Lipby the state
juvenile is accused under the circumstances specified in public defendenor by a private attorney appointed und&7%..08
938.183(1) (a) (am), (ar), (b) or (c), whichever is applicable.  thestate public defender shall pay the cost of the original from the

History: 1993 a. 981995 a. 77352 1997 a. 35205, 2005 a. 344 appropriationunder s20.550 (1) (fl)and any additional copies
This section does not violate a defendanight to equal protection. StateMar  Shall be paid for at thetatutory rate by the party requesting the
tin, 191 Wss. 2d 647530 N.W2d 420(Ct. App. 1995). copies.

The juvenile bears the burden of proof to demonstrate that the factorssubder P
(2) support removing jurisdiction to the juvenile court. The removal decision (c) When a transcript is requested under glikby a defendant

within the discretion of the trial court. StateMerhagen198 Wss. 2d 177542  whois not indigent under c®77 or by an attorney retained by a
N.W.2d 189(Ct. App. 1995)94-2823 defendantwho is not indigent under cB77, the defendant shall

Sub.(2) (a) allows the trial court to balance the treatment available in the juve P i . .
systemand adulsystem and requires it to decide under the facts of the case wh %ythe cost of the Or'glnal and aayldmonal copies shall be pald

treatmentwill better benefit the juvenile. Statelominic E.W218 Ws. 2d 52579  TOr at the statutory rate by the party requesting the copies.

N.W.2d 282 (Ct. App. 1998)97-2446 History: 1993 a. 4371995 a. 199
Sub.(2) is not unconstitutionally vague. StateAvmstead220 Wis. 2d 626583 Counselis not entitled t@ free copy of the transcript if the original is reasonably
N.W.2d 444 (Ct. App. 1998)97-3056 available. State vSchneidewind47 Wis. 2d 1.0, 176 N.W2d 303(1970).
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